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Before DAvis, SMITH, and DENNIS, resolveresolve resolve anresolve an resolve an impresolve an il

Circuit Judges. frfromfrom the merits of the action, and be effefrom the |
tivelytively unreviewable ontively unreviewable on appet
JERRY E. SmITH, Circuit Judge: judgment. judgment. Coopers Coopers & LybCoopers &

437437 U.S. 463, 468 (1978).437 U.S. 463, 468 (1978). On
TheThe deThe defeThe defendants seek an interliosattiegupsettled question(s) unsettled question(s) come v
pealpeal of a class certification order under 29  inging of the Cohen rule, and it isrule, and it is a s rule, an
U.S.C.U.S.C. § 216(b), which iU.S.C. § 216(b), winiel dogsrine)'S.C. § 216(b), which is part of the Fair
LaborLabor Standards Act ( FLSA Labor Standards Act ( FLSA ). Labor Standards Act ( FLSA ). We dismi
forfor wantfor want of appellate jurisdiction. Thefor wahtlof ke @ribyiotioa, Tie abldgs, the
eraleral order exception toeral order exception to the fieljilciouitnefuded to extend the Cohen collateral
isis inapplicable, because the questis inapplicablderoedeiusdocthederuekniity inoegarlicatshsindeausevehecla
88 216(b) class ce§ 216(b) class cert§ 216(b) classacmsifiviguestisnsotfirdibgenintinter alia that a Federal
conclusivelyconclusively determined and isstill subjéttteRule of Civil ProcedureRule of Civil Procedure 23 clas
revision by the district court. decisiondecision does not conclusively deterdecision does I
disputeddisputed question, becausedisputed question, becaus
I ttoto rto revision in the district court. Similarly, in
TheThe plThe plainThe plaintiffs, employeed ustirdiingsdedi v. Xerox Corp., 747 F.2d 174, 175,
WirelessWireless LLC ( Cingular Wireless ), filed ad77-78177-78 (3d Cir. 1984), the 177-78 (3d Cir. 1984
actionaction for overtime pay undaction for ovefioopepsGoapeks Sdcyioranfdc oopettsnte Lyhyanadeto tastifi
AfteAfterAfter diAfter discovery had commenced, theogistrider § 7(b) of tunder § 7(b) of thunder § 7(b) o
courtcourt certified the ccourt certified the cacourt demijfieyntieniCaswplisyimeniischvafzotgoyment Act of 1967, w
underunder 8under § 216(b), then modified the certifidigthe languagethe language of Sthe language of § 216(b
byby drasticallyby drastically narrowingthe scope ofbyellastivadil ectireei tethevagpiéafdioviagsn  similarly finc
TheThe court declined to certify an interloThe court thetiag dhip cestifgedio itivet | teuceTtit cadion dedHribatttheare
appealappeal underappeal under 28 U.S.C. § 1292(b}ysanss Hzgcause it was subject ness because it was subj
scheduledscheduled a date toscheduled a date to pestkleldecertifacationconsider a motion for
decertification of the class.
JustJust as in CoopersCoopers & Lybrand and Lusardi,
I thethe class the class certthe class certification order here i
WeWe areWe are presented with theWe are presentettisiiohter¢istembeddssiavision before therevision before the
whetherwhether we have appellate jurisdiction over anermerits.> As we have noted, the court has
88 216(b) class cer§ 216(b) class certi§ 216(b) class certification order pursuant to

thethe collateral ordethe collateral order the ceHateral-order—exeeption—te-the final

judgmentjudgment rule of 2judgment rule of 28 Ujudgmgptylefds U.8.G gﬁ?%,@%,q%ated

fromfrom Cohen v. Beneficial Indus. Loan Corp.,  containerContainer AntitrusContainer Antitrust LiContainer A
337337 U.S. 541 (1949). As athreshold matter,  Cir. 1980).

anan order conditionally certifying a class an order conditionally certifying a class aan order conditionally ce
authorizingauthorizing notice isauthorizing notice is* GowwtaoMvinetesaariesiCingilar inglesdecigienthat Coop
terminatingterminating the litigation andterminating tHedigaefonciP ANdwsaLser fhimkeiNgdiidftigation and allow
underunder § 1291under § 1291. under § 1291. THNEMMNLOFRFRHBeradigaihan certsion to decertify, rather tha
class class of decisions exclass of decisions excdPRYSENY9Ge iadtr_ é%%tegiﬁgcﬂ{éwgduﬁhdtﬁ;.s t?e thaé t
judgmentjudgment rule byjudgment rule by Cohen,, %%Mb?ﬁ% EEghitcation order, the Lodeceruitication order
: : . ) : emeriistatemelitthat [ajnstatement that. [aln grder passing or
clusivelyclusively determine the disputclusively determine the Isputedclusive y(C erer _g) e dispu

2



alreadyalready used its discretionalready used its discaitborhdshooldi fyablyasy thee dipisl distiei af 1Comedidh ene biigi
nalnal certification ordernal certification order to limiqtiestsoopgne$tertififatiansgrastionk oftdtessoept HEakion in
classclass and has scheduleclass and has scheduleofaicdashaisiidiag pobezileaof slath aprooadidal rule or sim
decertification before trial begins.® enactment.enactment. Thenactment. Thatenactment. Tha
TheThe defendants correctlyThe defendants correvtBngoint continanted  all we have before us is
holdingholding in Coopers &Coopers & Lybrand is ighbtiogydtedltgudgment rule of § 1291the final judgment rule
thethe extent that the subsequently enacted Fed-  collective action provision, and Cohen.
eraleral Rule oferal Rule of Civil Procedure 23(f) specifically
allowsallows for interlocutory reviewallows for interloculd /Trbe ideverfadHots sika Thiedefandaytceaisnaod ctdsse drfi
cationcation decisions at thecation decisions at thehmtidshdetisibosldddsteodiddretiopestidhes/ety at the policies
spectivespective courts of appeals underspective courtsitfrapp 2 mdermales@zingutle 23(f) when analyzing whe
asas the district court observed, thas the district cdoctriolestactethetiajspbasasotivondtricrisdiatiabsereed, this
volvesvolves a garden-varvolves a garden-varidbeistbeinattgangdtec miesl. AfEr6(ojthelrS¥empted appes
actionaction and is not a rule 23 class action, soactiorexpensessxpemnee23 thass aoticipae@ ruledeexpenses they a
23(f) is inapplicable. classclass action suit, they point to severalclass action sui
fromfrom other circuits ° that consider costs and
AlthoughAlthough the holding of Coopers gessures onpressures on the defendant to settle aspressures
Lybrand may have been abrogated may have btanttabttaztes dppethatatagt fentorbappe Hbtegateds siyotihdta
enactmentenactment of ruleenactment of rule 23(f) erdetidentat nde @Sy drdeCiolimt) s\vieedecitiong whether to grar
isis persuasive of the method by which we underunder rule 23(f), based on the committee notes
accompanying the rule.

2(_..continued) AlthoughAlthough sucAlthough suchAIthough such p

classclass certification does notclass certification does ndt' fP% Far fgé’rtﬁ% H\G%éasni'? T+g|n lin ﬁ% a&ﬁeg O(ger
ofof the small class of decisions excof the small cI5§ etﬂ:é f@ YaMet% f H‘ég@
tthethe final-judgment rule by Cohen. CoopeCoopers €9 35‘ oIIateraI order exception applies. CoopersCooper:
Lybrand, 437 U.S. at 468-69. Lybrand,, 437 U.S. at 470., 437 U.S. at 470. Outside the, 43
context,context, [i]f the expense of litigation were a

* Although the defendants m Although the defendanwmenﬁmuﬂbmedgmtﬁ@ntgrmau;tgamrggceptionsufficia
notingnoting that the burden of persuasion shiftnoting thattibeheurideFipbPpieinsient sifés thetinectisdhermigpen of p
plaintiffsplaintiffs (to plaintiffs (to splaintiffs (to show tRerRedip 86 SABIHSAISRE ERow well swallow the rule.  Lusal
defendantsdefendants (to showdefendants (toshow the me Cexl
thethe difference is irrelevant. the difference is irrel %ﬁ%ﬂg mgvg? gégtsgsmlgraf Q@S%Zﬁé{t\ p?;ii‘b%ﬁjgsgfﬁt('

decisiondecision would bedecision would be a revision ofo {ﬂ Cabcie rocedural rule or aan anplicable procedu
S0S0 coNnso conceso concerns regarding differing burdend @Brgg P pp P

dodo not overcome the overriding intdo not overcome the overriding interedo not overcome the overriding interests
final-judgmentfinal-judgment rule  preventing thepreventing the hazardpreventing the hazard [of]
piecemealpiecemeal appeapiecemeal appeals [piecemeal appealdoftaimanrddrate-SticaaiousBush, 221, 221 F.3d 1266
administrationadministration of justice and unnecessarilil pifeL1th Cir. 2000) ( [A]n appeal ord(11th Cir. 2000) ( [A]n
tracttract litigation. In re NissIn re Nissan MIn re Nissaebrpesm@tagpwhetibe permitted when the grant of classbe perm
trust Litig., 552 F.2d 1088, 1094 (5th Cir. 1977). thethe stakesthe stakes ofthe stakes of the litigation so substantiall

defendantdefendant likely will feel irredefendant likely will fee

* Moreover, although Lusardi did not did not deal with ssettsettle. )settle. ) (quoting Waste Management Holdings,

certification orders under rule 23, it relied on the Inc.,Inc., v. Mowbray, 2, 20, 208 F.3d 288, 293 (1st Cir.
logiclogic of CoCooperCoopers and pre-dated the enact@@®0))f2000)); see also Blair v. Equifax Check Sersee also Bl:
rule 23(f). Inc., 181 F.3d 832, 834 (7th Cir. 1999).



gress.® Accordingly, because the question of

classclass certclass certificaclass certification has not yet been conclu-
sively determined, thesively determined, the CohenCohen collateral order
exception to § 1291 is inapplicable.

TheThe appeal is DISMISSED foThe appeal is DISMISSED for wanThe appeal is DISMISSED for v
jurisdiction.’

® A critical A critical difference between a A critical difference between a § 216(b) class
actionaction and a rule 23action and a rule 23 class action is thataction and a rule 23 class action is that the former
requiresrequires each class memberequires each class member to orequires each class member to opt in as a party
plaintiff,plaintiff, but the latter iplaintiff, but the latter inplaintiff, but the latter includes all absent class
memmembersmembers who do not affirmatively opt oumembers who do not affirmatively opt outmembers \
ConseqConsequently,Consequently, Consequently, CongressConsequently, Congress could rationally conclude
thatthat the defaultthat the default rule allows rule 23that the default rule allows rule 23 certification or-
ders,ders, ders, on aders, on average, to result in larger, more finan-
ciallycially onerous cially onerous clcially onerous classes, thereby giving stronger
policypolicy justification fpolicy justification fopolicy justification for a special procedural rule
allowingallowing interlocutory appealsallowing interlocutory appeals of those orders and
trumping the final judgment rule of § 1291.

"The plaintiffs The plaintiffs have requested The plaintiffs have requested sanctions under
Federal Rule ofFederal Rule of Civil ProcedureFederal Rule of Civil Procedure 38 and our local
rules.rules. Because this appeal is not frivolous, we
deny the request.



