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Before DAVIS, SMITH, and DENNIS ,
Circuit Judges.

JERRY E. SMITH, Circuit Judge:

TheThe deThe defeThe defendants seek an interlocutory ap-
pealpeal of a class certification order under 29
U.S.C.U.S.C. § 216(b), which iU.S.C. § 216(b), which is partU.S.C. § 216(b), which is part of the Fair
LaborLabor Standards Act ( � FLSA � Labor Standards Act ( � FLSA � ). Labor Standards Act ( � FLSA � ).  We dismiss
forfor wantfor want of appellate jurisdiction.  Thefor want of appellate jurisdiction.  The collat-
eraleral order exception toeral order exception to the final judgment rule
isis inapplicable, because the questis inapplicable, because the questiis inapplicable, because the question of
§§ 216(b) class ce§ 216(b) class cert§ 216(b) class certification has not yet been
conclusivelyconclusively determined and is still subject to
revision by the district court.

I.
TheThe plThe plainThe plaintiffs, employees of Cingular

WirelessWireless LLC ( � Cingular Wireless � ), filed an
actionaction for overtime pay undaction for overtime pay under taction for overtime pay under the FLSA.
AfteAfterAfter diAfter discovery had commenced, the district
courtcourt certified the ccourt certified the cacourt certified the case as a collective action
underunder §under § 216(b), then modified the certification
byby drasticallyby drastically narrowing the scope ofby drastically narrowing the scope of the class.
TheThe court declined to certify an interloThe court declined to certify an interlocutoThe court declined to certify an interlocutory
appealappeal underappeal under 28 U.S.C. § 1292(b) and has
scheduledscheduled a date toscheduled a date to cscheduled a date to consider a motion for
decertification of the class.

II.
WeWe areWe are presented with theWe are presented with the res nova issue of

whetherwhether we have appellate jurisdiction over a
§§ 216(b) class cer§ 216(b) class certi§ 216(b) class certification order pursuant to
thethe  �collateral ordethe  �collateral order � the  �collateral order � exception to the final
judgmentjudgment rule of 2judgment rule of 28 Ujudgment rule of 28 U.S.C. § 1291, derived
fromfrom Cohen v. Beneficial Indus. Loan Corp.,
337337 U.S. 541 (1949).  As a threshold matter,
anan order conditionally certifying a class an order conditionally certifying a class aan order conditionally certifying a class and
authorizingauthorizing notice isauthorizing notice is noauthorizing notice is not a final decision,
terminatingterminating the litigation andterminating the litigation and allowingterminating the litigation and allowing appeal
underunder § 1291under § 1291. under § 1291.   �To  come within the  �small
class �class � of decisions exclass � of decisions excepclass � of decisions excepted from the final-
judgmentjudgment rule byjudgment rule by Cohen,, the order must con-
clusivelyclusively determine the disputclusively determine the disputedclusively determine the disputed question,

resolveresolve resolve anresolve an resolve an impresolve an important issue completely separaresolve an important issue completely separatresolve an important issue completely separate
frfromfrom the merits of the action, and be effefrom the merits of the action, and be effecfrom the merits of the action, and be effec-
tivelytively unreviewable ontively unreviewable on appetively unreviewable on appeal from a final
judgment. �judgment. �   Coopers Coopers & LybCoopers & Lybrand v. Livesay,
437437 U.S. 463, 468 (1978).437 U.S. 463, 468 (1978).  Only  � serious and
unsettledunsettled question(s) � unsettled question(s) �  come withinunsettled question(s) �  come within the mean-
inging of the Cohen rule, and it is rule, and it is a s rule, and it is a strictly con-
strued doctrine.1

InIn Coopers & Lybrand, id. at 469, the
CourtCourt refused to extend the Cohen collateral
orderorder doctorder doctrinorder doctrine to cover class certification
questions,questions, finding iintinter alia that a Federal
RuleRule of Civil ProcedureRule of Civil Procedure 23 class certification
decisiondecision does not conclusively deterdecision does not conclusively determindecision does not conclusively determine the
disputeddisputed question, becausedisputed question, because the orderdisputed question, because the order is subject
ttoto rto revision in the district court.  Similarly, in
LusardiLusardi v. Xerox Corp., 747 F.2d 174, 175,
177-78177-78 (3d Cir. 1984), the 177-78 (3d Cir. 1984), the cou177-78 (3d Cir. 1984), the court extended
CoopersCoopers & LybrandCoopers & Lybrand toto certification decisions
underunder § 7(b) of tunder § 7(b) of thunder § 7(b) of the Age Discrimination in
EmploymentEmployment Act ofEmployment Act of 1967, whichEmployment Act of 1967, which incorporates
thethe languagethe language of §the language of § 216(b) in establishing its
collectivcollectivecollective action provision � � similarly findisimilarly findinsimilarly finding
thatthat the certificationthat the certification orderthat the certification order lacked conclusive-
nessness because it was subject ness because it was subject toness because it was subject to revision and
possible decertification.

JustJust as in CoopersCoopers & Lybrand and Lusardi,
thethe class the class certthe class certification order here is subject to
revisionrevision beforerevision before therevision before the district court addresses the
mermerits.2  As we have noted, the court has

1 CoheCohen, 337 U.S. at 547; In re Corrugated
ContainerContainer AntitrusContainer Antitrust LiContainer Antitrust Litig., 611 F.2d 86, 89 (5th
Cir. 1980).

2 Cingular Wireless argues Cingular Wireless argues that Coopers &Coopers & Ly-
brand does not apply because it involved a deci-
sionsion to decertify, rather than certsion to decertify, rather than certifysion to decertify, rather than certify, a class.  Al-
thoughthough it is true that the Court wthough it is true that the Court was rthough it is true that the Court was reviewing a
decertificationdecertification order, the Codecertification order, the Court mdecertification order, the Court made the broad
statementstatement that  � [a]nstatement that  � [a]n order passing on a requeststatement that  � [a]n order passing on a request for

(continued...)
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alreadyalready used its discretionalready used its discretion to modifyalready used its discretion to modify the origi-
nalnal certification ordernal certification order to limit the scopenal certification order to limit the scope of the
classclass and has scheduleclass and has scheduled aclass and has scheduled a date to consider
decertification before trial begins.3

TheThe defendants correctlyThe defendants correctly point out that the
holdingholding in Coopers &Coopers & Lybrand is is abrogated to
thethe extent that the subsequently enacted Fed-
eraleral Rule oferal Rule of Civil Procedure 23(f) specifically
allowsallows for interlocutory reviewallows for interlocutory review ofallows for interlocutory review of class certifi-
cationcation decisions at thecation decisions at the cation decisions at the discretion of the re-
spectivespective courts of appeals underspective courts of appeals under rule 23.4   But,
asas the district court observed, thas the district court observed, this casas the district court observed, this case in-
volvesvolves a  �garden-varvolves a  �garden-varievolves a  �garden-variety � § 216(b) FLSA
actionaction and is not a rule 23 class action, soaction and is not a rule 23 class action, so rule
23(f) is inapplicable.  

AlthoughAlthough the holding of Coopers &
Lybrand may have been abrogated  may have been abrogated by th may have been abrogated by the
enactmentenactment of ruleenactment of rule 23(f),enactment of rule 23(f), the Court � s reasoning
isis persuasive of the method by which we

shouldshould analyze the application of CoheCohen t to
questionsquestions of classquestions of class certification in the absence
ofof suchof such a proceduralof such a procedural rule or similar legislative
enactment.enactment.  Thenactment.  Thatenactment.  That is the situation with which
wewe are confronted � �all we have before us is
thethe final judgment rule of § 1291the final judgment rule of § 1291,the final judgment rule of § 1291, the FLSA
collective action provision, and Cohen.

TheThe defendants alsoThe defendants also argueThe defendants also argue at length that we
shouldshould should loshould look persuasively at the policies behind
rulerule 23(f) when analyzingrule 23(f) when analyzing whether the Cohen
doctrinedoctrine applies to confer jurisdiction over
theirtheir attempted appeal.  After nottheir attempted appeal.  After notitheir attempted appeal.  After noting the vast
expensesexpenses  they anticipate in deexpenses  they anticipate in defenexpenses  they anticipate in defending this
classclass action suit, they point to severalclass action suit, they point to several cclass action suit, they point to several cases
fromfrom other circuits 5 that consider costs and
pressures onpressures on the defendant to settle aspressures on the defendant to settle as impor-
tanttant factors appellatetant factors appellate courts shouldtant factors appellate courts should consider in
decididecidingdeciding deciding whedeciding whether to grant interlocutory review
underunder rule 23(f), based on the committee notes
accompanying the rule.

AlthoughAlthough sucAlthough suchAlthough such policy concerns may be
prproperproper for legislative attention, they are iproper for legislative attention, they are irproper for legislative attention, they are ir-
relevantrelevant to threlevant to the issrelevant to the issue of whether the Cohen
collateralcollateral order exception applies.  CoopersCoopers &
Lybrand,, 437 U.S. at 470. , 437 U.S. at 470.  Outside the, 437 U.S. at 470.  Outside the rule 23
context,context,  � [i]f the expense of litigation were a
sufficientsufficient reason for granting an exceptionsufficient reason for granting an exception to
ththethe the final judgment rule, the exception might
wellwell swallowell swallow well swallow the rule. �   Lusardi, 747 F.2d at
178.178.  Any policy justifications178.  Any policy justifications are not relevant
toto § 216(b) collectiveto § 216(b) collective actionsto § 216(b) collective actions in the absence of
anan applicable procedural rule or aan applicable procedural rule or actan applicable procedural rule or act of Con-

2(...continued)
classclass certification does notclass certification does not fall in [the]class certification does not fall in [the] category �
ofof  � the  �small class � of decisions excof  � the  �small class � of decisions exceptedof  � the  �small class � of decisions excepted from
tthethe final-judgment rule by Cohen. �   CoopeCoopers Coopers &
Lybrand, 437 U.S. at 468-69.

3 Although the defendants m Although the defendants may  Although the defendants may be correct in
notingnoting that the burden of persuasion shiftnoting that the burden of persuasion shifts fnoting that the burden of persuasion shifts from
plaintiffsplaintiffs (to plaintiffs (to splaintiffs (to show the merits of certification) to
defendantsdefendants (to showdefendants (to show the merits of decertification),
thethe difference is irrelevant. the difference is irrelevant.  Athe difference is irrelevant.  A decertification
decisiondecision would bedecision would be a revision of of the original order,
soso conso conceso concerns regarding differing burdens of proof
dodo not overcome the overriding intdo not overcome the overriding interedo not overcome the overriding interests of the
final-judgmentfinal-judgment rule � �preventing  � thepreventing  � the hazardpreventing  � the hazard [of]
piecemealpiecemeal appeapiecemeal appeals [piecemeal appeals [that] burden the efficacious
administrationadministration of justice and unnecessarily pro-
tracttract litigation. �   In re NissIn re Nissan MIn re Nissan Motor Corp. Anti-
trust Litig., 552 F.2d 1088, 1094 (5th Cir. 1977).

4 Moreover, although Lusardi did not did not deal with
certification orders under rule 23, it relied on the
logiclogic of CoCooperCoopers and pre-dated the enactment of
rule 23(f).

5 Prado-Steiman v.Prado-Steiman v. Bush, 221, 221 F.3d 1266, 1272
(11th(11th Cir. 2000) ( � [A]n appeal ord(11th Cir. 2000) ( � [A]n appeal ordin(11th Cir. 2000) ( � [A]n appeal ordinarily should
bebe permitted whenbe permitted when the grant of classbe permitted when the grant of class status raises
thethe stakesthe stakes ofthe stakes of the litigation so substantially that the
defendantdefendant likely will feel irredefendant likely will feel irresistdefendant likely will feel irresistible pressure to
ssettsettle. � )settle. � ) (quoting Waste Management Holdings,
Inc.,Inc., v. Mowbray, 2, 20, 208 F.3d 288, 293 (1st Cir.
2000));2000)); see also Blair v. Equifax Check Sersee also Blair v. Equifax Check Servsee also Blair v. Equifax Check Servs.,
Inc., 181 F.3d 832, 834 (7th Cir. 1999).



4

gress.6  Accordingly, because the question of
classclass certclass certificaclass certification has not yet been conclu-
sively determined, thesively determined, the CohenCohen collateral order
exception to § 1291 is inapplicable.

TheThe appeal is DISMISSED foThe appeal is DISMISSED for wanThe appeal is DISMISSED for want of
jurisdiction.7

6 A critical A critical difference between a A critical difference between a § 216(b) class
actionaction and a rule 23action and a rule 23 class action is thataction and a rule 23 class action is that the former
requiresrequires each class memberequires each class member to orequires each class member to opt in as a party
plaintiff,plaintiff, but the latter iplaintiff, but the latter inplaintiff, but the latter includes all absent class
memmembersmembers who do not affirmatively opt oumembers who do not affirmatively opt outmembers who do not affirmatively opt out.
ConseqConsequently,Consequently, Consequently, CongressConsequently, Congress could rationally conclude
thatthat the defaultthat the default rule allows rule 23that the default rule allows rule 23 certification or-
ders,ders, ders, on aders, on average, to result in larger, more finan-
ciallycially onerous cially onerous clcially onerous classes, thereby giving stronger
policypolicy justification fpolicy justification fopolicy justification for a special procedural rule
allowingallowing interlocutory appealsallowing interlocutory appeals of those orders and
trumping the final judgment rule of § 1291.

7 The plaintiffs The plaintiffs have requested The plaintiffs have requested sanctions under
Federal Rule ofFederal Rule of Civil ProcedureFederal Rule of Civil Procedure 38 and our local
rules.rules.  Because this appeal  is not frivolous, we
deny the request.


