AgueAgueroAguero v. GoAguero v. Gonzales, No 05-50472 (5™ Cir. Aug 4, 2006)(holding that aliens have c
rightsrights to be freerights to be free fromrights to be free from arrest without probable cause, maysue; denial of qu

Terms:: Abuse by border patrol : Abuse by border patrol a: Abuse by border patrol agent, Bivens actions ur
wrongful arrest, excessive force under the Fourth and Fifth Amendments, tort action, assault.
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VERSUS

HUMBERTO GONZALEZ,

Defendant-Appellant.
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for the Western District of Texas

Before SMITH, WIENER, and STEWART, We must decide whether aliens stoppedWe must decide \
Circuit Judges. thethe border have a constitthe border have a constituthe
freefree from false imprisonment andfree from false impri

JERRY E. SmiITH, Circuit Judge: excessiveexcessive force by law enfexcessive force by law enf



ConcludingConcluding thatConcluding that they do, MeifiemAmpEsodading zhaoie doatve affisarhtciMiertinkz
ofof Humberto Gonzalez sof Humberto Gonzalez s nsheqofdeof ¢ emibettveGonrdtyz s motion for summary
judgmentjudgment that he pjudgment that he purjudgment that he pursued on the basis of a
claimclaim of gclaim of quclaim of qualified immunitylViartves tieezid@rtinez-AgueroMartinez-Aguero asked t
for further proceedings. oneone in authority, and Gonzalez replied in
Spanish, 1am incharge! Martinez-Aguero
l. askedasked him why he would notasked him why he would n

OnOn interlocutory appOn interlocutory appeal dféhe asentvridexisppedlus dodtakeai & efzalez,
summarysummary judgmentsummary judgment motiohawhogrgijiidgnie matabttsrosedkingrdishisgalinted to pat
forfor qualified immunity,for qualified immunity, westeishéorteishdieinnsboitigdye kaakvatmaehctsam not a |
the light mostthe light most favorablethe light most fhwoldbttoathaylaiifieoffnKikieLook at my uniform!  He thel
neyney v. Weaver, 367 F.3d 337, 3, 367 F.3d 337,t®4(iesat faoh B33paash(aiid inew theirvisas to
22004)2004) 2004) (en banc) (citing Wagner v. Bayt€igyound.

227227 F.3d 316, 320 (5th Cir. 2000)). Those
facts are as follows: Martinez-AgueroMartinez-Aguero picked her visa up a

PlaintiffPlaintiff Maria Martinez-AgueroPlaintiff imadiernaseide 3arepstio reamakntiff MeriaM artinssdegaersal
nine-year-oldnine-year-old citizen and resident of M@xiGonzalez sGonzalez s bad language, which he apparently
wwhowho visits the United States once a monthto overheard.overheard. She and her overheard. She and he
accompanyaccompany her auntaccompany her aunt tbablkstRkicdontparyifestiaunotbabls i1 PasciBseikibgeof Mbac
curitycurity office.curity office. Thoughcurity office.zalnayghleHe ristonaiyteateastbof the law!
cocountrycountry using a valid border-crossing card
(which(which is(which is the same thing(which is the salethirey sAgudsdlutavisagzhiguero alleges in her aMart
cardcard had become invalid when the former thatthat Gonzalez thenthat Gonzalez then grabbed [her]that (
ImmImmigrationlmmigration Immigration andimmigedéshthed1 ipehigediberjixbiskatmtadirdrhefigrtaion and Natura
eded toed to issue biometric, machine-readableed to issutchétependigiadeinecendatle barder, whconcrete barrie
forfor increased security. On July 3, 2001, Mar- ~ achach . . . [and] then started kicking [her] witach . . . [anc
tinez-Aguerotinez-Aguero went with her aunt and tihéshid gneeshisckingestn jberdunwendanktires-Kapasrin ferd
toto the U.S. consular office to applyto the U.S. cotienitheoftiok tdapimbz tAghervistcanaffacetfide to apply
cardscards and asked how she could legally encardshandcaditednhodcsfiedbatdolagdldyr e omzh erfrhrgRoffédih
thethe United States while waiting for the United Steéaseséiine inzitichghfaretther SeraéchSsatadstalmsvaiting fo
toto ato arrive ito arrive in the mail. Officials toldahdatidold her that he was gand told her that he was goz
couldcould get acould get a stamp on her old cards thalbevewtilim with her fingernails.
allowallow herallow herto travelin the interim. For the next
threethree months she used three months she used th@hsittyshontdyittize staftase dendinrardguek cravio
cross the border without incident. isis epileptic,is epileptic, suffered a seizure while still hand-

cuffedcuffed to the chair. She was given oxygen,

OnOn October 4, Martinez-AgueroOn October anddadtinbenisngerecandOvh@cebisere¢owaactindiemslienee
auntaunt made their usual bus trip taunt made théiybysoffidiats tréfiote 51 dféitintsrhaderehbiy ueiibtidasbefi
UnitedUnited States imUnited States immUnited SkiteShenmitfeationaoéfivdalsesmppedfter arriving
thethe busthe bus within the zone outside the port of émemehome and was taken to the hospital. home and ws
trytry but within the territoriatry but within the telsitosicihiosghbmow ihiclaines she itovisutfiedtatnsdtesiow
Gonzalez,Gonzalez, anGonzalez, an INS border patro{@gdotedpeéosel the beating she had not suffered a
Martinez-AgueroMartinez-Aguero and herMartinez-Agjaeresaidurerfandizoféans) isasheetined-/Amass), andmer yaea
requestedrequested to see their docrequested to setnfhas dycuiesmedgosdtadalopsie thiie aldeyesshe. He
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cannotcannot walk long distances or adequately ful in the situation he confronted. Id.
clean her house anymore.
TheThe onlyThe only claims relevant toThe only claims |
I Martinez-AMartinez- AguMartinez-Aguero sMartinez-Agu

Martinez-AgueroMartinez-Aguero sued GonzalNattitigzegiersiFsoedh@od FatEpFMatti rext Atftierd nserdnt
sault,sault, battery, and false arrest under the Fed- sheshe alleges wrongful arrshe alleges wrongful arrest she
eraleral Tort Claims Act aeral Tort Claims Act and AoremndiMeAratacinkeAdnaddioefidfsmandstenidand excessi
excessiveexcessive use of force under the Fourth afebFourthFourth and Fifth Amendments. We must
FifthFifth AmendmFifth Amendments Fifth Amendmeéatssmriftaceiaenuneawise Benif il AceeiAgurraGeter aléa
marymary judgment,mary judgment, asserting qualifigdliedtitleritio the protection of these constitutional
TheThe district court deniedThe district court denied theanatiens guiraetdistr(2) toe fadtagisar tndenst(dhibethGisisk
zalez filed an interlocutory appeal. ficefice to show that Gonzalez violated her rights,

andand (3) the rights were cland (3) the rights were clearl:
. the time of the incident.

OurQOur standard of review forOur standard of review for intOur standard of review for interlocutory
appealsappeals differsappeals differs from the usual Federalappeals differs fxom the usual Federal Rule of
CivilCivil Procedure 56 staCivil Procedure 56 stand&OiviinPaGestinlezstaheiasdgufisitiminviagtipez-Aguerc
judgment.judgment. We lackjudgment. We lack jurisdictionrtsfjiidtj ovealtrights latkhgitisdécaibthtwreoistitihidona
districtdistrict court s findingdistrict court s finding thiegesltpgednadisieidtegentisidditdbeiegeddnaidentdroafis
materialmaterial fact exists;material fact exists; rathegjficatéeinpfattempiedatithoptedt teamiietienbountry illegal
whetherwhether twhether the diwhether the districtveaswagmetivias asgessimgtted. Gonzalez relies on United
tthethe legal significance of the conduct that the ~ StatesStates v. Verdugo-Urquidez, 494 U.S. 259,
districtdistrict court deedistrict court deemdistrict &oi4r{7B2grha® {UBRIC)EHty 7uHBRY wh274-75 (1990), wh
forfor purposes of summaryfor purposes of summary fadhasent Wionggry attachment to the Unitehas no volu
367367 F.3d at 348. If the interlocutory appeal ~ StatesStates enjoys no extraterritorial Fourth
concernsconcerns summary judgconcerns summary fogpndmecsisodmentpjudechiont oi edsfensénoferdu-
qualifiedqualified immunity, we must view the facts igo-Urquidezgo-Urquidez analyzed the text and history of
thethe light most the light most favorabthe light mothetheophbdeeottieeRslapleifintBegphrase the People inthe F
id. (citing Wagner v. Bay City, 227, 227 F.3d 316,

320320 (5th Cir. 2000)). 320 (5th Cir. 2000)). Our review-ef-the-tegat—————

significancesignificance ofsignificance of the facts issignifigapge ﬁJQ%fQ%érjs%qerﬂ%y‘%uesﬁefig-;?érson may sue a
349. agentagent foragent for money damages whenagent for money de

hashas allegedly violatedhas allegedly violated that person s const
V. rights. rights. Brown v. NatBrown v. NationsBaBrown v. Nati
WeWe use a two-part test to determine wheth- 579,579, 590 (5th Cir. 1999) (citing Bivens v. Six Un-
erer an officer is entitleder an officer is entitled to qualifisdknawofirpedsAotiteot &edafifie ol arantigs,

first,first, do the facts alleged show that he hfirst, 488483 ractS&{18ddd)- oW thashel hekstMabinpg- Aty @
violatedviolated plaintiff s constitutional rights, Seéhethe United Stathe United States unthe United States under th

SaucierSaucier v. Katz, 533 U.S, 533 U.S. 19, 538\h s, 194, 201 (2001);

second,second, second, weresecond, were the rights clea§ L& ‘@Q!ﬁhﬁ% efendant Specifically, the defendant in

the time of the allegedthe time of the alleged violati%’i’d T ST [ R was detained in a correctional facility i

determinedetermine whether a right determine WheHghiddaivFolsis\etes rids angihehiad Wmmfbﬁ&ggaﬁyﬂg
lished,lished, we ask whether it would be clear to a dencedence in Mexicodence in Mexico withoutdence in Mexico w
reasonablereasonable officer thatreasonable officer thatrisidencigetressomatde officer that his conduct was unlaw-
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mentment and concluded that it referstoaclassof the border. the border. See Zadvydas,, 533 U.S. at 693.*
personspersons who are part of apersons who are part of a national community
oror who have otherwor who have otherwisor who haleisthéswisetrdpedkopadedifiidectrine is called thThis ¢
connectionconnection with this countryconnection withogisl cGiortrglesdnGestiaheanith tBcalentryitgdse idonaigdi
papartpart of that community. Id. at 265. The case:case: Becaucase: Becausecase: Because Martinez-A
CourtCourt acknowledged that it had held thaCourt ackryentisdugio that itrtited [SbdeaaraCoecausktivaviedged tt
ensens enjoy certain consens enjoy certain constitotioafjoljooerqinresustiofitdied ndghisestustto treat her as
thosethose cases establishthose cases establish onlyttetiteatioterduwiger the border (even though she was techr
constitutionalconstitutional protectioconstitutional ppEsetipnesemstituiibBal tyrieot)orandvhenaubeieshatein
comecome within the territory ofcome within the terrifouytbF thett aitddedtheAwigidente mitoels afrtheatoh et St
andand developed substantial connections and devédoptarigliestiotial gpphestions Guitatel ritodbd @gzp Bobitan:
thethe country. * Go Gonz Gonzalez alsoshelild beentitled to qualified immunity.
JohnsonJohnson v. Eisentrager, 339, 339 U.S., 339 U.S. 763, 765-66
(1950),(1950), in(1950), in which the Court rejected the\dsetidisagree. We disagree. This conclusion is inconsis-
tterritorialterritorial application of the Fterritorial applieatitembftiireiieththyiad app lativatofl h SEOAR Rt ridaa HF 2
(5th(5th Cir. 1987), in which we(5th Cir. 1987), in which w
TheThe crucial distinctionThe crucial distinction istethittctditaingaineation of the entry ficited the applicatio
stitutionalstitutional protections available to personsstitutigratiorteuti dep@stailabl entat{sassons in-
sideside the Unitedside the United States are unavailable to aliens
outsideoutside our geographicoutside our geographic borteed heZagiwidasZadigddde. entry fiction that excluda
Davis,, 533 U.S. 678, 693 (2001). The Cour, 533 U.S. &78r688x200died ahef Getaned at the border
inin Zadvydas reasoned that a statute thatreasoned that a statpiatiespitthidieir physical presence indespite their phys
ririzedrized rized trized the indefinite detention of removaitlecBtates determinesed States determines the aliens rig
ensens present in theens present in the U.S.ens presamegandtrgatt $o woulgrabee asddaportation pro-
constitutionalconstitutional problems. See idSee id. at 68atiB&. Gadings. Itceedings. It does not limit the righ
CourtCourt distinguished SShaShaughnessy v. Unitedcludcludablcludablecludable aliens detained within L
StatesStates ex rel. Mezei, 345 U.S. 206 (, 345 U.S.S24@s((E968rg45 NurBarg0s et oHs).
whichwhich held that awhich held that a lawfully admitted alien who
leftleft the country and was denied reentryleft the coubtryabd@ s denied reentry forleft the country and was denie
curitycurity reasocurity reasonscurity reasons curity reasons ccurity reasons could be indefinitely detained at
EllisEllis Island. The critical diffEllis Island. The AAEYde réfenedcrtEllintiiahdt thieestbeititizd soiffbatribe
CoCourCourtCourt was that the alien in Mezei neverstesfidshould enjoy particularly broad should enjoy partict
teredtered the United States; [h]ence, he was treat-
ed,ed, fored, for constitutional purposes, as if stopped at
* 1 In United States v. Angeles-Mascote, 2, 20, 206
F.3dF.3d 529, F.3d 529, 5F.3d 529, 531 (5th Cir. 2000), this col
*Id. at 271 (citing Plyler v.Plyler v. Doe, 457, 457 U.S @aplain distinction between actual entry plain distinction b
212212 (1982) (stating that provisions of the UnitedUnited States andUnited States and attempted entry, in the
FourteenthFourteenth Amendment areFourteenth Amendrfadiintarpratingosd hiteFoneties vy randofdntenp retie g aigeanal juryh
plicaplication,plication, to all persons within the territorighfiyr-entry has been found by most courentry has been found
isdiction );isdiction ); Kwong Hai Chewv. Colding, 344 Lb8thboth physical presenceboth physical presence inboth physi
590,590, 596 (1953) (opining that once an alien law-  freedomfreedom fromfreedom from ofreedom from official restr
fullyfully enters and resides in this country he becomes  entry entry only requires that theentry only requires that the
investedinvested wiinvested with theinvested with the rpgintp @ytaimudsef byttiyea@bmake aport of entryand makea false ¢
stitution to all people within our borders ). or non-resident alien status. ).




thethe immigration context, because thethe immigraticeasonsskedsarmrbecisopedthatseasoned thatreasoned that bec
decidedecide which, and decide which, and hdecideprhitdgsprnaviides amegxplaitpidarisiesan explicit textual provi
joinjoin our sojoin our socjoin our society is critical tonalitrsl gpiftdetion against this sort of physically
termination.termination. See id. There There ar Thelrisineintiveier gngernmental conduct, that Amend-
identifiableidentifiable national interests that justifyrttesat,ment, not thement, not the more generalizedment, not tf
wantonwanton infliction of pain. wanton infliction ofsfaritiveRianitivat d@F piotess, mstantive due process, mu
WeWe concluded We concluded thatWe concludadatjiaingwineseidainhse drbcess
rightsrights excludable aliensrights excludable aliens may be denied byrights excludable aliens may be denied by v
tuetue of their status, they are tue of their status, they aGrahtito© tettapi deesustital intodoei leot oabdntheguesti
duedue process clauses of thedue process clauses of theofiidth layldyloeptbeeddrlids sdeodiphdi €efivhl iyd #6 ingenth
amendmentsamendments to be free of gross physical alsudgy entry fiction to the contex entry fiction to the cor
atat the hands of state or federal officials. at the hanaisdahstdeportfitiderpraféecilgs. dnsteatiatideare-state or fed
at 1374. Iyly locates the right to bely locates the right to be frly loc
useuse of force in the express textual guarantees

Gonzalez distinguishes LynchLynch becausebecawstoththe Fourth Amendment. GrahGraham dodoes,
aliensaliens there were detained for ten days, but howehowevehowever,however, require us to analyze M
Martinez-AgueroMartinez-Aguero was detainedMartihguery adguats dexinstifoifordgApuero sexcessive force ¢
sixsix hours. This distinctionsix hours. This distinctiondsi)s)osiwesea, stiahiouallEohigd itinotioh fasisa holakuen | k
causecause Mezei (thecause Mezei (the aliencause Meseiziihesslizurdetaterd e iiersdaeit.> We turn now
waswas heldwas held captive for twenty-onewas heldeuptitetoenalentposianddnghsndaethe Fourth
Mezei,, 345 U.S. at 209. The operative distinc- AmendmentAmendment toAmendment to challenge unlaws
tiontion between Lynch and Mezei is this thatis thattheezetessive use of force.
brought a due process challenge tobrought a due process challenge to his exclu-
sionsion proceeding,sion proceeding, but Lynch challendednhprefVerdugo-Urquidez case cases, cases, the Su-
ficialficial use of excessive force. The ficial use opeswepismddrosrtoramedbotfitiHdsssomed:pseine fget ha
tion tion applies tion applies to thetion applies toitheitbyrneld Hiatcislyt meddtiibat thecitly held, that the Fourtl
llatter.latter. Because the entry fiction does lattetotdBaliansé thdartimey-Aigtien adgussntiatidartiBezadgieh
barbar Martbar Martinbar Martinez-Aguero s suit, and because she
waswas concededly withinwas concededly within th
tiontion of thetion of the U.S. (though outside the port Ofﬁﬁé}

try)try) when the alleged incidenttry) when the allegechingi eC% a‘s ; t;%ef@ﬁ&ﬁ%ﬁﬁ%f&é%%ﬁ# r %@mﬁéﬁ

counselscounsels that she should receive the Fcogpsgle quﬁommem}é% iHLeychiTEQﬁMﬂﬁeB that she
Amendment sAmendment s protection agaiAmendpgiks 16 Eisstiant2eanTorBe s BNy SiHeteation rRgais
excessive force. protectionprotection of the Fourprotection of the Fourtprotectic
able.able. We note, however,able. We note, however, that becaus

InIn Graham v. Connor, 490 U.S, 490 U.S. 3, 49Bit9.8wB8361895490 U.S. at 395, aits own terms, 490 U.S. at
(1989),(1989), (1989), however, the Court held tiege g citizens, whereasLynch, 810, 810 F.2d, 810 F.2d at 1:
claimsclaims that law enforcement officers have @Ppliesapplies to all excludable alapplies to all excludable ali

usedused excessiveused excessive force deadly or%@‘?ﬂ?"ér;ﬁ Stﬁﬁgﬁﬁrg;z;y’ th';y”f:g T;Iy S}‘&Vﬁzﬂ(;"n?;t
coursecourse of an arrest, investigatory stop, or other ua an>t/ee y u

seizure seizure of a free citizen should seizure mga free Citizen should seizure of a free citizen should be a
underunder the Fourth Amendment and its reason- ® See, e.g., AlmeidaAlmeida-SAlmeida-Sanchez v. United Stat

ableness ableness standard, rather than under a sul13 U.S. 266413 U.S. 266 (1973) (stating that413 U.S. 266 (197
stanstantivestantive due process approach. The Court (continued...)

itorial jurisdic-
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definitiondefinition of the People indefinition of the Heldpleoviewéerduetakirgtiface value the fIf, however, we
dez,, seemingly limiting, seemingly limiting the class iha&batmingigdinaitihgtice t{asnetlyl jonsatidhe opinionthat Ju
dedeservedeserve protection to those with substantiaburt,Court, see Verdugo,, 494 U.S. at 275,,494 U.S. at 275,
connections connections to the Unitedconnections tivéiede motesStatdfdmotiesitibitiaat aliens re-
ing,ing, becauseing, because Justice Kennedy,ing, becaisecairgti ceddstitdaignahooghigciing when they
thethe majority opinion in full, speciathe majorityhapthéme ¢onfiallyitpieciaktterniajorioy theitiortenh full, spe
curredcurred to expcurred to exprecurred to eXjiedesStitemmechaevelopied sthzstantial connections
majority s textual analysis. withwith the country. Id. at 271 (empat 271 (emphat 271
ed).” We ne We need We need not decide whether Verdu
JusticeJustice Kennedy appJustice Kennedy appddiastidezKlennedsz ap peamtie Bongdbeaseabiatrolling, becauis
thethe key factorthe key factor in his decision was thetetieemore demanthe more demandithe more demandin
ritorialritorial applicationritorial application ofritoriah@sphgathas ofigtes ouldlicdopeddsnbstantial connections wit
| f If the search had occ If the search had occuietifetbeustsyclarithdaoued tie piotectiesidehescountry anc
withinwithin the United States, | have littlwithin tHeouniitésh®tadeserithave little dwithin the United States, |
thatthat the full protections of the Fourth Amend-
mentment wouldment would apply. Verdugo, 494 U.S. @&@valezGonzalez contends that Martinez-Aguero
(Kennedy,(Kennedy, J., concurring).(Kennedy, J., cotackentigiketen rdgtantcanacomimepticlos ticerkiekadd y substa
formulationformulation would be favorable tformuldtioredidnite deStatas bietmusto trasildtohavimg drbeXavorable
Aguero,Aguero, because he appears to believe that theiredpired visa and applying for a new one, her on-
FourthFourth Amendment s protection is coexten- lyly connectily connection coly connection consisted of p
sive with U.S. territorial boundaries. assiassistassist herassist her aunt with retrieving her Social
curitycurity check. Gonzalez citescurity check. Gonzalez cite
LawyersLawyers Ass nv. Reno, 18 F., 18 F. Supp. 2d 38,, 1¢
¢(...continued) &&n.17 (D.D.C. 1998), which& n.17 (D.D.C. 1998), which |
zenzen was entitled to Fourthzen was entitled to Fourth Ampsideuasizenavas sittities fo sty tioAfaritimanapriiestien not
underunder statute that purports to authorize warrunder sggﬂyggamagmﬁampos%@gHﬁgw&m%,ﬁamt@m%g%gg
lessless searches within a reasonable distancless searchggMithis %@?@Mﬁﬁé@%ﬁu@??ﬁ?&cfﬁﬁ%ﬁﬁnﬁ@mﬁb

thethe U.S. border);the U.S. border); United States v.Unite
106,106, 110 (5th Cir. 1979) ( Once al106, 110 (5th C?)?en?%% F]s e alien 4 U 5 9# Zg%nsu 494

e%sle{rﬁél on(n ct ons all s
subjectsubject to liability under United States Isubject to under 8 rldect [} und
alsoalso have the right also have the right talso %{b ?f ltl.l;"‘cbgﬁéfﬂtw h's Countr ho are "
Amendment]Amendment] protection. ); United StatesUnﬁHH?i%t'é'Q@ ably sumably [have]sumably[have] sumabl
581581 F.2d 535, 537 (5th Cir. 1978) (en 581 F.2d H9BS58PNSth % anayes that tines1 Bheyaragesthat ertion
overruledoverruled on ooverruled on other overruled ddnbiyentsyoahtieet) Utk seaspursuant to a valid

Causey,, 834 F.2d 1179 (5th Cir, 834 F.2d 1179 (5th ®ordeascR®siAdghbido qfibsibig. cB8? pristaténcacquiescence il
thatthat law enforcement must . .that law enforcement must. . . bethat law enforcement must. . . be performedwith

due regard to the Fourth Amendment todue regard to the Fourth Amendment to the Con-

stitution,stitution, which affords citizen andstitution, which aff@uis gltizesaatsal ion ableStiatoti on Bniucivaffors Eigden and &
tetectiontection against illegal stops, searches, and at@ap03gapss{(StHedial 20003 Ciear00ay, (cinithgaftacirablyagaoid- |
rests );rests ); UUnUnited States v. Cadena, 585 F.2d 12mitionfinition of the principal Verdugo opinion in the
12621262 (5th Cir. 1978), overruled on other grounds  course of holdingcourse of holding that the phrase the people &
byby United States v. Michelena-Orovio, 719 F.2d usedused in the Secondused in the Second Amendmentused in the S
738738 (5th Cir. 1983738 (5th Cir. 1983) 738 (5th Gightk@883ateeesying that once we

subjectsubject . . .subject . . . aliens to criminal prosecutionsubject . . . aliens to criminal prosecution, they are
entitledentitled to theentitled to the equal protection of all outemtitleghoNter ezl Aguiediargabbllodidiaw$hough Martine.
cluding the Fourth Amendment ). (continued...)




thethe U.S. system of immigration constitute her ~ gaged in orgaged in or on accountgaged in or on account of
voluntaryvoluntary acceptavoluntary acceptancevolufficisifepianbeties socigtallobligkficas duties . . . shall . . .|
risingrising to the level of srising to the level tfletiidberisingrisonge nieveroretitlsubrsiampia$ooedreet more
tions. ° bothl[.]

Martinez-AgueroMartinez-Aguero isMartinez-Aguerdiisledcheder TeFourdteder the Fourth Amendment, an
casescases in which an alien s connectioncases in whigtsanatlereascomaidetibrswptiothed by preasonable if supy
UnitedUnited States isUnited States is so tenuous thateeSaandtweder v. City of Lago Vista, 195 F.3d
sonablysonably expect the protection sonably expecf4Re2ditt244i ¢bitlofSondSgOy2H2 2 e piivteutidA ) ifsrchasi
tionaltional guaranteetional guarantees;tional guarantesisalthe cratse@sancedsoatible gfoundprobable cause as res
Martinez-Aguero sMartinez-Aguero s contacts withlteHielMart$oppokipaeby dassrlidts withugheotailMiartiess
States,States, hStates, howeStates, however, are peodfiwieot btd ncoreféhan mere suspicion.  United
FourthFourth AmendmentFourth Amendment rights.Statestratesndnfgtateyivs. JoéoHtatasthat hee 1978 Chevre
maymay bring a BBivens claim for unlawful arrest F.2dF.2d 983, 984 F.2d 983, 984 (5F.2d 983, 984 (5th C
andand the excessive use of fand the excessive vessionf/disioeaotititbdacievessiva afstheofadisras tuelevettss:
Fourth Amendment. thatthat Martinez-Aguero did nothing to interfere

withwith Gonzalez s officialwith Gonzalez s official duties;
B. restrest was entirely withoutrest was entirely without provoc

BecauseBecause Martinez-Aguero is entitled talistrictdistrict court concluded, [a]ny argument to
FourthFourth Amendment protection, it is obvious the contrary would be patently absurd.
thatthat she has alleged facts that, ifthat she has alleged facts that, if trthat she has alleged facts that, if true, w
esestablishestablish that Gonzalez violated those rights.ThisThis reasoning applies with equal force to
AsAsto falsearrest, Gonzalez amrested Martinez- Martinez-AgueMartinez-Aguero Martinez-Aguero sMartin
AgueroAguero pursuant to 18 U.S.C. § Aguero purbuanG(eraBan), 480 & BlbAgaérdhrursasonabld8 U.S.C. §
readsreads as follows: Whoever . . reads as followsessnadsoshvetficial imeafifacdotksvos.offWiadeserof forfca til
saults,saults, resists, opposes, impedes,saults, resists bajaosetgheipedeyy itithédatdsre and quality of the in-
oror intor interferes with any person . . . while or indsidatessioitirasignmérsision on tvéihel ridud heiFfameth vt
interestsinterests against the cointerests against the coun
mentalmental interests at stake. mental interests at stake.
5(...continued) torstors include the severity oftors include the severity of tf

havehave a validhave a valid border-crossing card the dayWOQHWémé%%gWh@aﬁ%g%&oses anwhe
arrested,arrested, she reasonably arrested, she reasonabl W@rrgg?e&a{ﬁ@)/re‘agoﬂh%I9ﬁféﬁ@5609rﬂ%tt§fdi§m%ﬂ%
ofof officials at the U.S. consular oof officials at the W\WheBWebist hsFrisiactivelierepistinenaurgstovrietiest h
stamped,stamped, expired card would suffice. See Raley viempting to evade arrest by flight. Id.
Ohio,, 360 U.S. 423, 360 U.S. 423, , 360 U.S. 423, 426 (1959) (holding that

convicting convicting a citizen for exer convicting a citieaifgAgaen; dMavittery Agtitizerpfaindyepeingls privil e
whichwhich the Statewhich the State had clearly told him wgyehighetifasitatpded eeafiytolsh prasssaitabits the facts st
toto him wouldbe tosanctionto him wouldbe to sanctigpaRtoWaR arRHEN e SR SRBCHAR aHAFefnaktstRlwas enti
of entrapment by the State ). thethe exception of onethe exception of one stray remarkthe e

° Cf. United States v. Tehrani, 826 F. Sup, 826 F. S0} 9%&09?@8%&0 hear), thereforfor Gonzalez to hear); th
789,789, 793 n.1 (D. Vt. 1993) (ho789, 793 n.1 (D. ViP1883)nsia9eH078 e 1 1HE\RO 191948 EHHR{ At SpdiIne
dantsdants voluntarilydants voluntarily gaining admissionf @$ntOtRAurAsRATE SR RaFRKSFon kB BRONiREE has preforc
StatesStates for a temporary visitStates for a temporary visil 88 ieieREt {0t HeEVbIE: SMFDATY 16l ore0tRs BabNified as
substantial connections ). claims.




C. clearlyclearly established must be underclearly establisk
Finally,Finally, we must determine whether Mar-lightlight of thelight of the specific context oflight of the spe:
tinez-Aguero stinez-Aguero s rights were clearlyagdtsbad general pra broad general proposa broad genera
lished lished at the time of the incident. lished atUHs trSeadt) tBeatriRidekt.S St @lisHEdMaxtither tivgriefotbesk
tentendstends that Gonzalez has waived any right té-ourthFourth AmendmentFourth Amendment orFourth Ame
makemake this argument. Indeed, the ismake thisadatanict, itl adesdy, nohestisienthinatke tightatgieent. Ind
GonzalezGonzalez presents on appeal, asGonzalez préseefteercdgmilelysmiesititssd@entaewidresentesn appeal, as
discdiscusseddiscussed in his brief, deals exclusivelgivishve use ofsive use of force. Lynch plainly confers onplai
ththethe question whether aliens enjoy Fourth or iensiens in disputiens in disputes withiens in disputes with
FifthFifth Amendment protection at all.Fifth Amendniziig foeectiomdea firdei fitoAmesradsien frae frotivexceski ehéo
clearly clearly e clearly es clearly established apdealjecoffidgr oveld bable officer would beliable officer
whenwhen Gonzalezwhen Gonzalez stateswhen Gonzidteselestefesstfiesgdeféfisdlass-aldefenseless alien withou
munimunity.munity. munity. Because, however, tinezéddereaglleges.
Gonzalez sGonzalez s argument that the releGonzalez s argument that the relevGonzalez s argument that the
dodo not support any coconsticonstitutional protectionsTheThe logicThe logic of Lynch applies equally to ar-
forfor Martinez-Aguerofor Martinez-Aguero as implieslingrestang@g alien without cause:resting an alien withou
thethe lesser argument that thethe lesser argument thatmbé pugtitiethsiackive leaseongt niggesigctngdroe caonohic
clearlyclearly established, we thereforeclearly establishtidnalaatiensfbietetastiddathwould justify [the prac-
issue on the merits. tice]tice] simply becausetice] simply because thattice] simpl
ableable alien. Lynch, 810 F.2d at 1374. This
GonzalezGonzalez could argue that Martinez-Agugeasoningreasoning is particularly compelling when an
ro sro s Fourthro s Fourth Amendment rights werero al ematibrAnasiidatEna rigioalieerbasiobeir-a good-faitalien
lyly established because courts have splitly established/iftwsitbefedartd heyei sphicotdy it dedistad démpoixaseerda ferio
precedentprecedentiaprecedentialprecedential value pbragypogyUvigddexs bporary visa and hasporary visa a
causecause it is uncertain how the Courcause it is unerstesinrhssinghe @eiroasing itarduncasHno s atesSoar
thethe substantial conthe substantial connthe sulsthpaisi Compasitidde these factse rapefficer would reason-
plied;plied; and because the Court seemed explied; ancibdyabby the@duttesdbatetitapiphialy, amhbhodest thie Btautise
toto reserve the queto reserve the questito reserve therqiesdionaghistsiestisfgadalésasrrest.
wouldwould havewould have Fourthwould have Fourth Amendment rights on U.S.
soil.*® But, decisions pre-d But, decisions pre-datiWdS\e AEEiBRIvIsthererelakdhgf sientiugoy judg-
Urquidez,, including cases from this ci, including oaetrieotimgis, eimgninahd RENasRCFonthehi stircudgurt
statestate unequivocalstate unequivocal ly tstate uneduitiusafisotieatiedghs are entitled to
Fourth Amendment protection.™

Also,Also, the inquiryAlso, the inquiry intoAlso, the inquiry into whether rights are

19 Verdugo-Urquidez, 494 U.S. at 272, 494 U.S. at 272 (stating
thatthat dicta in a previous in a previous case in a previous case are not dispositive
ofof how the Court wouldof how the Court would rule onof how the Court would rule on a Fourth Amend-
mentment claim by illegal aliens in thement claim by illegal aliens in the Unitedment claimby illegal aliens in the United Ste
such a claim were squarely before us ).

1 See supra n.6 and accompanying text.



