Chesapeake Raymond B. Roush
Senior Attorney
Natural Gas.

Natural Ad vamageé.

July 15, 2005

Re: No. 05-0466; Coastal Oil & Gas Corporation and Coastal Oil &
Gas USA, L.P. v. Garza Energy Trust, et al.; In the Supreme
Court of Texas; Petition for Review Pending

The Supreme Court of Texas
201 West 14th Street, Room 104
Austin, Texas 78701

To the Honorable Supreme Court of Texas:

BJ Services Company, Halliburton Energy Services, Inc., Schlumberger
Technology Corporation, Chesapeake Energy Corporation, XTO Energy,
Inc., Dominion Exploration & Production, Inc., Devon Energy Corporation,
EOG Resources, Inc., and OXY USA Inc., (collectively, “the Independent
Producers Amicus Group”)' write this letter in support of the Petition for
Review filed by Coastal Oil & Gas Corporation and Coastal Oil & Gas,
L.P., and respectfully urge the Court to grant the Petition for Review. The
Independent Producers Amicus Group is comprised of many of the
largest and most active Texas oil and gas producers, and all three of the
world’s major well fracing companies. The Independent Producers Amicus
Group is deeply concerned over the potentially devastating impact on the
oil and gas industry, and the nation's energy future, if the lower courts’
decisions are left to stand. If the Court grants the Petition for Review, the
Independent Producers Amicus Group intends to file a separate amicus
curiae brief with the Court. The independent Producers Amicus Group
offers the following comments in support of its request.

' None of the parties to this case participated in the preparation of this letter nor will
any party contribute any form of payment to the Independent Producers Amicus

Group at any stage of this appeal.
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1. There is no law to support the prior decisions. This is an oil and
gas case premised on an alleged subsurface trespass from hydraulic
fracturing (‘frac”) treatments on two of petitioners’ wells. By implication
both the trial court and the Thirteenth District Court of Appeals have held
that this cause of action exists in Texas. It does not. This Court has
never, indeed no court of appeal in Texas has ever, recognized a
“trespass by frac” cause of action. There is every reason to believe this
Court knew what it was doing when it rejected the opportunity to sanction
such a cause of action, which it did in Geo Viking, Inc. v. Tex-Lee
Operating Company, 839 SW.2d 797 by withdrawing its earlier per
curiam opinion in Geo Viking, Inc. v. Tex-Lee Operating Company, 1992
WL 80263 (Tex.). The much-earlier decided case of Gregg v. Delhi-Taylor
Oil Corp., 344 SW.2d 411 (Tex.1961) suggests, but nothing more, that
such a right exists; however, this Court's holding vis-a-vis subsurface
trespass in the later-decided case of Railroad Commission of Texas v.
- Manziel, 361 S.W.2d 560 (Tex.1962) is so totally incongruous with the
subsurface trespass suggestion in Delhi-Taylor as to leave the question
open. For this reason alone, the case before the Court is one of first
impression, and should be viewed with a heightened sense of scrutiny
and awareness toward the future. There are, however, other reasons this
Court should not countenance a cause of action for subsurface trespass

by fracing.

2.  Where is the evidence? There is no physical evidence by way of
frac fluid or proppant present in one of plaintiffs’ welis after the fracing of
defendants’ wells, which would conclusively show a subsurface trespass
occurred. Such absolute proof is not the evidentiary standard, and the
Independent Producer Amicus Group is not suggesting otherwise. The
absence of such irrefutable evidence only highlights the problem inherent
in proving a subsurface trespass occurs. Frac treatments may commence
at the surface, but the real work occurs unseen in the depths of the well
and rock formations, and only theory and hypothesis can be advanced in






